LINCOLN CITY/LANCASTER COUNTY PLANNING STAFF REPORT

for May 26, 2004 PLANNING COMMISSION MEETING

P.A.S.. Street and Alley Vacation #04006

PROPOSAL: Vacate the north 9'-4" of “Q” Street right-of-way adjacent to a part of the

Haymarket Parking Garage as partofa contractual agreement between
B&J Partnership and the City.

LOCATION: 9" and “Q” Streets.
LAND AREA: 460 square feet, more or less.
CONCLUSION: The vacation of this right-of-way conforms to the Comprehensive Plan

since title to the property willbe retained by the City. The vacation of this
right-of-way is necessary due to contractual obligations of the City.

RECOMMENDATION: Conforms to the Comprehensive Plan

GENERAL INFORMATION:

LEGAL DESCRIPTION: The North 9'-4" of “Q” Street right-of-way adjacent to Lot 2,

Haymarket Parking Garage Addition, located in the SE 1/4 of
Section 23 T10N R6E, Lancaster County, Nebraska.

SURROUNDING LAND USE AND ZONING:

North: Haymarket Parking Garage B-4 Lincoln Center Business
South: Commercial B-4 Lincoln Center Business
East: Commercial B-4 Lincoln Center Business
West: Commercial B-4 Lincoln Center Business
HISTORY:

Oct 2001 Executive Orders #63113 and #63114 approved the Purchase Agreement and
Exchange Subagreement executed between the City of Lincoln and B&J
Partnership.

COMPREHENSIVE PLAN SPECIFICATIONS: The Land Use Plan identifies the
surrounding area as Commercial. (F 25)

UTILITIES: There are no utilities located within this right-of-way.
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ANALYSIS:

1.

This is a request to vacate the north 9'-4" of “Q” Street right-of-way adjacent to a part
of the Haymarket Parking Garage as part of a contractual agreement.

The contractualobligationcontemplates the grant of an easement from the City to B&J
Partnership for the use of this area for outdoor seating. Relevant paragraphs from the
contract are attached. Paragraph 1.12 defines Outdoor Seating Area. Paragraph
6.1.3(g) includes the Outdoor Seating Area in the list of Tenant Improvements.
Paragraph 6.6.5 provides for an easement to use this space for TenantImprovements.

Title to this vacated portion of right-of-way will be retained by the City, and the seating
areaeasementcovered by the contract will be provided to B&J Partnership. This area
will continue to be City property, but will no longer be public right-of-way.

Along the south and east limits of the easement area, there is a wall separating the
public right-of-way and pedestrian sidewalk from the easement area. The easement
to be grantedincludes anobligationofB&J Partnership to maintainthe easement area
including the wall.

The cost associated with the grant of the easement rights is included in the purchase
agreement.

This vacation will not create lots without frontage and access to a public street.

The Public Works Department points out the use of right-of-way can be authorized by
a use of right-of-way permit or a sidewalk café permit rather than by vacation of a
portion of the right-of-way. Public Works would generally recommend these methods
be used rather than a vacation because the right-of-way is retained and unforseen
streetimprovements may require future use of the right-of-way. The use of right-of-way
permit procedures also maintain the building line setbacks because they do not
change propertylines. In this circumstance, the City proposes to maintain ownership,
and the land can potentially be again dedicated to right-of-way use if the need arises.

Prepared by:

Greg Czaplewski, 441.7620, gczaplewski@ci.lincoln.ne.us

Date:

May 17, 2004
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Applicant: City of Lincoln Public Works Department
Ken Smith, Parking Manager

555 South 10" Street
Lincoln, NE 68508

441.6097
Owner: City of Lincoln
Contact: City of Lincoln Law Department

Joel Pedersen, Assistant City Attorney
575 South 10™ Street, Suite 4201
Lincoln, NE 68508

441.7232

F\FILES\PLANNING\PC\SAV\04000\SAV04006 9th & Q.gsc.wpd
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Street and Alley Vacation #04006

9th & 'Q' St.

Zoning:

R-1 to R-8Residential District
Agricultural District
Agricultural Residential District
Residential Convervation District
Office District
Suburban Office District
Office Park District
Residential Transition District
Local Business District
Planned Neighborhood Business District
Commercial District
Lincoln Center Business District
Planned Regional Business District
Interstate Commercial District
Highway Business District
Highway Commercial District
General Commercial District
Industrial District
Industrial Park District
Employment Center District
Public Use District

m:\plan\arcview\04_sav\sav04006

One Square Mile
Sec. 23 T10N R6E

Zoning Jurisdiction Lines

_ City Limit Jurisdiction

N. 1st St.

N. 14th St.

Lincoln City - Lancaster County Planning Dept
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1.4  City Improvements shall mean the improvements associated with the
Parking Garage and the Exterior Improvements.

1.5 Commercial Property shall mean the first level bmldmg shell space
Iocated in the southeast comner area of the Project legally described in the attached legal
description and including the related Easements, Commercial Space and Logistical
Improvements, but excluding the Parking Garage, as generally depicted in the
Construction Documents and more particularly described in Section 6.1 below,

1.6  Commercial Space shall individually and coIlcctlvely mean the
Commercial Property, Exterior Improvements, Logistical Improvements and Tenant
Improvements.

1.7 Cor_nplction_ Date shall mean no later than June 1, 2003.

1.8  Construction Documents shall mean the construction plans and
specifications for the Project, dated August 31, 2001, as prepared by the Architect, which
are incorporated herein by this reference.

1.9  Exterior Irnprovements shall mean improvements constructed at City
expense as generally depicted in the Construction Documents and more part:cularly
described in Paragraph 6.1.1.

1.10  Easements shall mean the easements described in Section 6.6 below.

1.11 Logistical Improvements shall mean improvements constructed by the
City's contractor with the costs thereof to be recouped through the subsequent sale of the
Commercial Property as generally depicted in the Construction Documents and more
particularly described in Paragraph 6.1.2.

1.12  Outdoor Seating Area shall mean the outdoor seating space area for eating
and drinking alcohclic and non-alcoholic beverages located between the public sidewalk
as permitted by applicable law and the interior building space of the Commercial Space,

-and related wall, railing, barrier, bushes and landscaping amernities as generally depicted

in the Schematic Drawings.

1.13  Parking Garage shall mean the parking facility portion of the Project,
including the abutting exterior public streets, turn lanes, loading zone, on-street parking;
sidewalk and streetscape treatment, but excluding the Commercial Property and
Commercial Space, as generally depicted in the Schematic Drawings.

1.14  Project shall individually and collectively mean the Parking Garage and |
Commercial Space located on Lots 1,2, 11,and 12 and a portlon of Lots 3 and 10 Block -
30, Original Plat, Lincoln, Lancaster County, Nebraska.
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building requirements for fire prevention and emergency exit(s) and not
provided in Paragraph 6.1.1.;

(d)  space, access, concrete platform and utility corridor(s) for
installing, maintaining, replacing and operating heating, ventilation, and
air - conditioning equipment and related improvements outside the
Commercial Property in order to provide the Commercial Property with
heating, ventilation, and air conditioning;

(¢)  space, access and utility comridor(s) for installing,

‘maintaining, replacing and operating exhaust and smoke ventilation

equipment and related improvements outside the Commercial Property in
order to provide the Commercial Property with exhaust and smoke
ventilation from stoves, ovens, smokers and grills to the top level of the
Parking Garage;

() storage space, concrete floor and access for installing,

maintaining, replacing and operating garbage refuge area outside the

Commercial Property in order to provide the Commercial Property with
convenient garbage refuse service within the Parking Garage and said
Commercial Property garbage refuse area will be separate from the

* Parking Garage garbage refuse area; and

(g) space, access, concrete floor, drainage and utility
corridor(s) for installing, maintaining, replacing and operating the Outdoor
Seating Area and related equipment and improvements outside the
Commercial Property in order to provide the Commercial Property with an
outdoor seating area including an appropriate separation treatment,
between public sidewalk and potential outdoor eating area.

6.13 Tenant Improvements. B & J, at its expense and under separate

ontract, shall cause the design'and construction of the Tenant Improvements and

such Tenant Improvements must be made in compliance with all applicable local,
state, and federal building and construction laws or codes. B & J, at its expense
and under separate contract, shall use the Architect, or another architect
acceptable to the City, to provide design services for the Tenant Improvements.
B & J, at its expense, will provide or cause its tenants to provide the following
improvements to the Commercial Property:

(a) interior concrete subfloor and finish floor;
(b) finish ceiling, if any;

(c)  other interior space improvements (interior walls, interior
utilities, and heating, ventilation and air conditioning improvements);
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{(d)  heating, ventilation, and air conditioning equipment and
related conduit and improvements outside the Commercial Property in
order to provide the Commercial Property with heating, ventilation, and
air conditioning;

(¢) - exhaust and smoke ventilation equipment and related
improvements outside the Commercial Property in order to provide the
Commercial Property with exhaust and smoke ventilation from stoves,
ovens, water heater, smokers and grills to the top level of the Parking

Garage;

4] garbage refuge containers and equipment outside the
Commercial Property in order to provide the Commercial Property wnth
convenient garbage refuse service within the Parking Garage;

_ﬁ (g) ~ additional improvements to the Qutdoor Seating Area and

related equipment, trade fixtures and fixtures outside the Commercial
Property in order to provide the Commercial Property with an outdoor
seating area; '

(h)  two space identification hanging signs to be placed in the
 two hanging sign faces on the exterior street frontage of the Commercial
Property based upon a design acceptable to the City’s Historic
Preservation Planner and in compliance with applicable laws and codes;

and -

(@ one space identification wall sign to be placed in the wall
one wal] sign face on the exterior street frontage of the Commercial
Property based upon a design acceptable to the City’s Historic
Preservation Planner and in compliance with applicable laws and codes.

6.1.4 Schematic Drawings and Construction Documents of the Project.
The Project Schematic Drawings have been prepared by the City, at City’s
expense, for the contemplated public and private improvements to be constructed
by the City and in that portion of the Project designated herein as the Parking
Garage and Commercial Property. Such Project Schematic Drawings have been
reviewed by the City’s Historic Preservation Planner Officer. The Schematic
Drawings are hereby approved by the City and B & J. The Architect, at the
expense of the City, has prepared detailed final construction plans and
specifications for the City Improvements and Logical Improvements to be
constructed. The Project Construction Documents have been submitted to the
City Director of Public Works Department and B & J for approval prior to
construction of the City Improvements and Logical Improvements by the City. B
& J and the City have agreed to a requested change order to the Project
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of this interdependence and need for continued mutual cooperation. Any
easement or license herein or hereinafter granted by the owner of any of the lots or
interests in the Project for the use or enjoyment of the public or for another owner
or user of any other interest in the Project shall be liberally construed with the
intention of providing such rights and privileges as may be reasonably necessary
or convenient to adequately and properly operate the benefited facilities and
properties without encroaching or interfering needlessly with the subservient
facility or property. No person or entity involved with or interested in any part of
the Project shall take any action or permit any action to be taken to interfere with
the free beneficial use and enjoyment of any easement provided for herein or
hereafter, or as may be expressly agreed by the interested Parties, or as may be
necessary for proper maintenance or repairs. This covenant shall have no time
limit and shall last as long as any component of the Project.

6.6.4 Easements for Support Structures. This Subagreement includes as

easements the locations for all support structures to be constructed by the City.
The City will be granted the permanent right to maintain, repair, replace, construct
and reconstruct such support structures as may from time to time be necessary or
appropriate by the City, and will be granted permanent rights of access to and
through Project, for such purposes.

——9 6.6.5.

This Subagreement includes as easements for all Tenant Improvements and tenant
finishes to be constructed by B & J and its successors and assigns and Logistical
Improvements to be constructed by the City and its Successors and assigns in the
Project. Each Party will be granted the permanent right to maintain, operate,
repair, replace, construct and reconstruct such improvements and replacement
improvements as may from time to time be necessary or appropriate, and such
Party will be granted permanent rights of access to and through the Project for

such purposes.
6.6.6 [Easement for Uniform Building Code. This Subagreement

includes as easements for the Commercial Property and Commercial Space to
permit the Commercial Property, Commercial Space, Tenant Improvements,
tenant finishes, and Logistical Improvements to be able to meet the building and
safety requirements of the applicable Uniform Building Code and any related
building and life safety codes that are applicable to the Project, as may be
amended from time to time.

Enjoyment. It is recogmzed and agreed by the Pames hereto that the:r mutual
_cooperation in granting to each other the necessary and desired rights, licenses
and easements to enter and make use of portions of their respective properties in
the Project both temporarily during construction and permanently after
construction, is required in order for any and all of the improvements to the
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